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1. Introduction

The problem of children abduction during a divorce or a separaion, seems to be the
extreme limit of the turmoil which characterizes the judicia proceedings.

As often happens, parents involved in a separation consder this fact as a war with
winners and beatens, they can dso come to think that it is “rignt” to redize the
kidnapping of a child, though for him it's a very traumatic experience that can dso
involve penal and civil issues. (art. 388, 573 and 574 pend code).

Usng the terms “parental abduction” we want to indicate the unilateral and voluntary
decison to take away the child from the other parent, with the intention to hide and
keep the child permanently.

There are many different kind of children abduction, with different characteritics.

a) The fird case congds of the illegd trandfer of the child in a different country from
the one he usudly lives by one of the parents without the assent of the other and
without a previous judicia decison. Under this hypothesis can stand both the case
of the victim parent who has the custody because of the law, the case in which the
victim parent virtudly has the cugtody, and, in the end, the case in which the
kidnapper goes abroad with the child to take some kind of advantage from foreign
laws regarding the custody.

b) The second case conssts of the abduction after that a judge in a Country has
formaly given the custody to one of the parents, for example the child can be
kidnapped and taken in another Country in which there's no officid sentence about
the custody, or can be kept in a different Country from the domicile one longer than
the time that the judge gave for the parentd visits.
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c) In the end, could happen that the parent without the custody abducts the child and
takes him abroad, violating not only the sentence about the custody, but dso a
sentence that explicitly prohibited that the child could leave the Country.

In the last few years the phenomenon of children abduction has gone so far that it
became a socid problem that involves youth and adults, rich and poor, public
ingtitutions, professonds, racid and ethnical groups.

The increasing number of cases seems to be proportionad to the increase in the
number of interracid marriages and cohabitations, of divorces and separetions, and to
the new definition of roles between men and women in the society. Besdes, the
phenomenon seems dso to be related to the increased posshbility to travel and to the
extreordinary level of immigration in Europe of citizens from not European Countries.

Another important difficulty, as wel as culturd and rdigious differences, that are
often the dating point of many separdions of interracid pars, is given by the
differences between the laws of the Countries of origin of parents, due to the lack of
political will to attune different regulations.

Therefore, when we tak about children abduction, we have to face the problem of
children competed by parents that have different Countries of origin, but aso the
problem of children that are between two different cultura worlds. In other words, the
international  abduction implies for the child non only a dramatic separations from one
of the two parents, but dso the abandonment of his Country of origin and his socid and

culturd environment.

" This work has been monitored by Avv. Prof. Guglielmo Gulotta, in the professorship of the Faculty
Psychology at the University of Turin.
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2. Juridical s9de: the European Agreement and Aja Agreement.

The only efficdent way to fight agang children abductions seems to be the
internationa cooperation.

In the October 1980 two agreements were sgned: the European Agreement of
Luxembourg &bout the recognition and execution of the decisons regarding the
custody, and the Aja Agreement about civil aspects of internationad abduction.
Comparing two agreements, it is important to diginguish a common target and the
gpecific targets of each agreement.

The common object of the two agreements is to make up quickly for children
abduction and to guarantee the welfare and the interest of the child.

Both agreements want to protect the “status quo ante’: the more it will be quickly
restored, the easer will be to protect the interest of the child and to avoid his integration

in the new environment.

Another common point is the fact tha both agreements consider the only civil
aspects of internationa abductions.

On the other sde, the approach to the problem of abduction is very different in the
two agreements.

The European Agreement, that is the firda one deding with the internationd
abduction, has got a double object: to provide for the return of the abducted child to the
victim parent and to ensure that the sentences concerning the custody of the child given
in amember Country, are recognized and executed aso by the other Countries.

The European Council thought that the best way to fight the phenomenon was to
compd the Countries to prepare smple and quick systems to ensure the recognition and
execution of sentences, in order to discourage the practice of forum shopping.

The deputies of Aja Agreement decided a different gpproach, looking for new ways
to solve the problem of abduction.

This different judgment generated different targets the Aja Agreement has got the
only target to restore the origind dStuation before the abduction as soon as possble,
quite apart from any previous foreign decision about custody.
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Another important difference concerns the conception of child abduction or legal
kidnapping: the Aja Agreement extends its application area to a very great number of
abductions, including the hypothess in which the abduction is made before a judicid
decison about custody is taken. In other words, the target is to restore the Stuation as it
was before the abduction, without trying to solve the lega aspects, on account of the
fact that many abductions happen in order to take the child in amore favorable Country.

On the other dde, the European Agreement operates only when the abduction
violates a custody sentence given by a judge in the Country in which the child lived
when he was kidnapped.

In the end, cases of abduction according to the Aja Agreement cover a wider area
than the European Agreement, that operates only when dready exist judicid sentences
about the custody in one of the member Countries.

It is very important to congder the different disciplines in the two agreements about
the return of the child to his Country of origin and about dl the possible and exceptiond
reasons that can authorize a Country to refuse the restitution.

In the European Agreement there are many conditions tha mitigate a lot the
effectiveness of the measures, in particular, Countries are obliged to proceed to the
immediate reditution of the child only if a petition has been presented within sx
months from the date of the abduction and both the parents are citizens only of the
Country that presents the petition, that must aso be the Country in which the child lived
before the abduction. (art. 8). On the contrary, Aja Agreement states that Countries have
always to send back the child, legdly or not legdly abducted, if a petition has been
made within a year from the date of the abduction, and even after this term provided the
child is not meanwhile wdl integrated in his new domicile Country (art. 12, | ell c.).

Because of the great importance of time, the two agreements tried to edtablish a
baance point between two opposte needs. a minimum lapse of time which is necessary
to locdize the child, and a maximum term after which the trander of the child is no
longer his interest. In the two agreements, the evduation of this bdance point is
different: the European Agreement dtates that Sx months is an enough period of time to
let the child integrate in the new Country; Aja agreement, on the contrary, chose a
longer and more flexible time limit from the abduction.
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Aja Agreement, therefore, seems to be better in guarantying an effective sruggle
agang child abduction; on the other Sde its smplicity and its higher drictness will
lead alower number of Countries to accept the agreement.

As regards the reasons to refuse the reditution, Aja Agreement states only three
exceptions considered in art. 13;' European Agreement, on the contrary, states a long
list of reasons that justify the refuse (art. 9 and 10).?

Another important difference between the two agreements is represented by the rules
about the posshility for the Countries to express reservations when preparing an
international agreement it should be very important to limit the number of reservations
in order to ensure the effectiveness of the agreement itsalf.

Aja Agreement dates a limit to the number of possible reservations, that are alowed
only for margind aspects of the agreement (at. 42). On the contrary, European
Agreement authorizes Countries to express with a reservation different reasons for a
refuse from the ones specificaly stated (art. 8, 9 e 10).

In the end, there are some differences aso about the organizationd rules, that
provide for the creation of specid organization dedicated to the loca application of the
agreements. the Centra Authorities. Competences of these organizations are Stated
much better by Aja Agreement than by European Agreement; indde this one, Centrd

The art. 13 of Aja Agreement states that the repatriation of the child can be denied only if: a) the
parent who has the custody doesn’t assert his right of custody or agreed with abduction; b) the repatriation
implies a serious risk for physical or psychic wellness of the child; c) the child himself refuses the
repatriation, if he has an adequate age and maturity to choose.

2The art. 9 of European Agreement legitimizes the non-repatriation if: a) the abductor was not enabled
to defend himself; b) the repatriation was decided without the presence of the abductor or of his legal
representative.

Moreover, art. 10 states that in some cases that are not regulated by art. 8 and 9 of the European
Agreement, the repatriation can be refused if: @) the consequences of repatriation are incompatible with
fundamental principles of Family Law of the Country in which the child has been brought; b) the
repatriation is no longer in keeping with the interest of the child; c) at the moment of the repatriation
request: 1) the child doesn’t have any bond with his Country of origin, or with the Country in which he
has his usual domicile; 2) the child has double nationality and usual domicile in the Country in which has
been brought; d) is not compatible with some other issue of the Country in which the child is but is

compatible with hisinterest.
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Authorities have less powers. they just have to collect informations and data that have
to be sent to the other Centrd Authorities or to Judicid Organizations. (art. 3, 4 and 5
European Agreement).

On the contrary, Aja Agreement explicitly dtates that Central Authorities have the
power to start or support judicia or adminigrative proceedings (art. 7, let. f); thisis a
quite important competence, because it iS necessary a dgrict bond between Centra
Authorities and the other organizations of the involved Country. Besdes, Aja
Agreement underlines the necessity to find and repatriate the child as soon as possible,
giving thistask to Centrd Authorities. (art. 7, Iet. a, h).

In this agreement therés dso an origind rule that gives to Centrd Authorities the
power to ensure, if possble, the voluntary return of the child by the abductor, or to
facilitate a friendly solution of the case (at. 7, let. c); theres no such rule in the
European Agreement. This rule makes it possble to avoid the intervention of the law in
gtuations that are dready very difficult; moreover, a friendly agreement is the best
interest of the child.

Findly, European Agreement and Aja Agreement face the problem of internationd
children abduction with different points of view, to achieve results that are patialy
gmilar. Comparison shows that Aja Agreement is suredly smpler, more direct and more
effective in order to fight the phenomenon of legal kidnapping and to diminate many of
the reasons that lead a parent to realize an abduction.

On the other s9de, European Agreement has a more traditiona approach, that looks
for a difficult tuning between red needs of the abducted child and internd and externd
judicid problems, the proceeding is surdy dower, to the detriment of the effectiveness
and of the red posshility to defend child's interests. Moreover in the European
Agreement there are very redrictive requirements about the nationdity, without holding
in congderation present-day international  Stuation  (interracid  marriages,  rules  on
nationality, etc.).

On the contrary, Aja Agreement doesn't face any juridicad question, but is
concentrated on the practical aspect of the abduction: when an abduction happens, the
firg thing to do is to make up for the dtuation and to provide for the immediate return
of the child to the Country in which he was at the moment of the abduction.
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In this way, it's possble to achieve three results concrete advantages tha the
kidnapper hopes to obtain going abroad with the child are diminated; it's possble to
avoid further traumas for the child, bringing him back to his usud living Studion as
soon as possble findly, the task of deciding is Ieft to the judge of the Country in which
the child was used to live.

Neverthdess, the application of Aja Agreement could be evaded by Countries: in fact
too few reasons to refuse the repatriation are provided and there is no posshility for

Countries to express reservations.

Moreover, the two agreements aso condder different geogrephic aress. Aja
Agreement have a worldwide importance, while the European Agreement was

conceived as an agreement between European Countries,

Findly, the two agreements are not in competition, but they are two different parts of
awhole, both aming at the protection of children’sinterests.

3. Italy and the data of Central Authority.

Ity began to teke interest in the phenomenon of children abduction in the last few
years, snce mass media darted taking much more about it, because of the growing
number of cases. Italy, in fact, is one of the last European Countries in rdifying both the
agreements (Law n. 64, January 15th 1994), after 14 years from their Sgnature.

Thanks to the data that the Central Office for Juvenile Judsice a the Judice
Depatment sent us, we knew about the incidence of the phenomenon of internationd
children abduction in Italy. (Table 1) 3.

In this table we can notice that Italian Centra Authority managed abduction cases
that involved mogly foreign Countries as United States, Germany, UK, France and
Switzerland.

Estimates say that in USA there are about 350.000 cases each year, in UK from 200
to 500. In Europe the only officid data are related to internationd abductions, about

6.500 cases each year.

% Examined years go from the first of may 1995, when Aja Agreement came into force, to 2000. Data
related to year 2001 are still in progress.
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articoli

In Italy internationa abductions are about 50 cases per year.

From 1995 to 2000, Itaian children involved in international abduction was 395, in
297 cases (Table 2). Ther names are different, but their Sories are very smilar: usudly
their parents, born in different Countries, choose to separate but they do not find any
agreement about the custody of their child and one of them decides for the abduction.

Table 2: total “active® casesin Italy from 1995 to 2000

1995

1996

1997

1998

1999

2000

46

54

48

56

41

52

In the following tables is possble to notice the number of abducted children per year
(Table 3), the number of repatriated children per year (Table 4 and the number of not
returned children with the involved Countries (Table 5). Besdes, Central Authority
confirmed us that “open” cases, that is that is not possble to solve them, are the ones
involving Arabian area, that doesn’t recognize Aja Agreemern.

Table 3:children abducted per year.

1995 1996 1997 1998 1999 2000
65 71 68 73 51 67
Table 4: children returned and repatriated per year.

1995 1996 1997 1998 1999 2000
25 24 30 30 17 27

4« Active” meansthat Italy isthe Country that asks the repatriation or the recognition of avisiting

right.
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Table 5:children not returned per year.

1995 1996 1997 1998 1999 2000

40 47 38 43 34 40

Foreign Country more involved in these cases are USA, Germany, UK, France and
Switzerland. The reasons for non repatriations are various and elated to art. 27, 35, 38,
43 and 13 Aja Agreemen.

4. The survey: targets and methodology.

The problem of children abduction dways exised, but has been highlighted recently

and it is dill an unexplored territory. In Itdy theré's never been any systemetic survey
about this phenomenon.

Our survey ams to invesigate and describe children abduction through a research in
thefidd.

The mantargets ae

to outline a sociologicd and psychologicadl  profile of the abductor and his

motivetions,

to study the characteristics of abduction;

to andyze the emationd and psychologica impact on the abducted child.

Last but not least, another important aspect that we investigated is related to the
effectiveness of juridica sysem facing abduction cases and to the Sgning out of some

preventive measures in order to stem this growing phenomenon.

In order to achieve these targets, we collected data using a questionnaire structured in
two parts; in the first one we asked to 120 attorneys some personal data and any case of
children abduction they had to face.
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The second part isdivided in five aress.
I. theabduction

[1. theabductor

1. marriage and its disintegration

[V. children abducted

V. law and prevention.

In order to obtain a sample of abduction cases we went and saw the attorneys of
AIAF, that is Itdian Attorneys Association, which deals with family and minors law.

In al, from September to November 1999 120 questionnaire were sent via fax. We
had back 33: 13 attorneys told us that they never faced any abduction case and in the
remaning 20 only 16 completed the quedtionnaire, giving us the find sample of 68

Cases.

4.1. Reaults.

Thanks to the results of our survey, is it possble to highline two main profiles
abductor profile and abducted child profile Looking a the kidnepper's chart it's
possble to highlight:

%+ in mogt cases the kidnapper doesn't bring abroad the child;

«+ both the mother and the father are inclined to abduct their child, but the results

pointed up that the second one is more frequently the abductor, because he has less
chances to have the custody after the divorce.

In Itay, in fact, judges favour the mother in assgning the cugtody, without
consdering the possibility of a shared custody.

Figures given by Idat related to previous years show that the percentages of the
cusody do not move sgnificantly and are divided in this way: 91% to the mother,
6% to the father, 2% shared or dternate, 1% to third parties or Ingtitutions.

% The abduction happens, in the 50% of cases, before a provisond decison of the
judge is communicated.

7

% Inmost cases the kidnapper isfrom 30 to 39 years old.

10
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In nearly the 50% of cases the kidnapper comes from the southern part of Itdy.

The socid and economic levd is usudly low; actudly, the professond

qudification of the kidnepper is mostly worker or unemployed.

The parent who abducts sldom committed other crimes before, in few cases he
overindulges in dcohol and drugs and usudly he hasn't got any psychologica
disesse.

Marriage disntegration usualy happens after 5-9 years and it's caused mostly by
incompetibility between husband and wife.

Judtifications given by kidnappers can be set at the oppodte limits of a continuum:
on one hand they abduct their child because they love and want to protect him, on
the other they want to revenge themsdves and punish ther husbandiwife. In the
middle we can find many other reasons, like the wish to live with the child in order
to preserve his affection, the fear to loose the custody, the mistrugt in the judicid

system, and so on.

These reaults are in agreement with the American researches by Pdmer and Noble

(1984). They divide kidnappers in two categories, according to the judtifications that

they gave: the egocentric parents and the child-centric parents.

R/
L X4

K/

X/
°

Looking at the chart concerning abducted children, it is possible to highline:

Mdes and femdes have the same probability of being abducted, mdes lightly
prevaling.

Mogt of children arefrom Oto 5 years old.

Thee reaults, in agreement with the ones by some American researchers like
Agopian, Forehand, Finkelhor, Hegar and Greif, show tha younger children have
an higher probability of being abducted in comparison with children from 12 to 17
years old; older ones, in fact, are able to offer a greater resstance and can choose
one parent or the other. Younger ones, on the contrary, can be easier preys whose

opinion in not considered at dl.

Abductions happen most frequently during the week-end or during holydays,
prolonging the vigting right.

11
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This is an important issue. During these periods, in fact, the kidnapper has the
posshility to take eadly away the child, without waking any suspicions; in this way
he can go away from the town or the Country taking advantage towards the police,
the other parent or any private invedigator, that will gtart looking for him only
when he will not bring back the child after the vist.

In dl other cases, children are usudly abducted when they are a home, while it's
quite exceptiond that they are abducted when they are a school.

In international abduction cases, the child is usudly brought into the Country of
origin of the kidnapper; in the nationd cases, usudly he remans in the same town
in which he lives. In many cases, abductions last from eght days to a month, while
longer periods of time (from two months on) usudly characterize internationa

abduction cases.

In the 94% of cases, abducted children have been returned to the victim parent
thanks to the mediation of the atorneys and of authorities, about a haf of returned
children have been followed by psychologists and socid workers. Besides, once the
children came back, in 64% of cases their custody has been given to the victim

parent.

Abduction causes to the child psychologicd, behaviora and relationa problems.

Quedtionnaires reveded what are the mogt frequent reactions in a child after an
abduction: anxiety, deep troubles, nightmares and recurring dreams, fear of open
windows and doors and to be abandoned, derangement; these symptoms are

characterigtics in the so-cdled * post-traumatic stress trouble’.

Usudly follow behaviord disorders, such as hodility, excessve dffection and
tendency to isolation; a regresson to a motor and psychic condition preceding the
condition a the moment of the abduction (nocturna enuress, suction of the thumb,
refuse to use the toll e, etc.).

It is dso possble that scholastic troubles agppear: learning and relationship
difficulties, troubles in atending again a school, difficulty in finding an emotiona
equilibrium, anger agang the victim paent (the child thinks he has been
abandoned by the victim parent); besides, anger and refusd of the kidnapper or, on
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the contrary, flattery, tota dependence and wish to come back with the kidnapper,
if astrong bond has been established.

The ncreasing number of abduction cases in Itay and in the rest of the world, led us

to investigate if thereis any useful instrument in order to prevent this phenomenon.

Family dtorneys pointed out that family mediaion and psychologicd assgtance
before the separation or custody hearing are effective prevention tools;, they could help
husband and wife to think over the separation and could lead them to a better
management in bringing up and educating their sons. Shared custody and a grester
attention to the relationship between parents before and after the separation, are aso
useful, even if less effective.

Therefore, in order to prevent children abduction, it seems to be necessaxy a
teamwork between social operators and attorneys. their task is not to radicdize the
conflict but to make a mediation; beddes, it is essentid a greater attention and
cooperation by politicians and public authorities, in order to promote new laws for the
protection of children. If forces will be joined againgt children abduction it will be
posshble to sem the phenomenon and to save children from an unhappy and uncertain

future,

13
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